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BRIEF FOR APPELLANT 


a TENTS 


APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


JURISDICTIONAL STATEMENT 


This is an appeal from a judament entered by the United States District 
Court for the District of Columbia upon appellant's conviction, after 
trial by jury, of a violation of 26 U.S.C. 84704(a); 26 U.S.C. 84705 and 
21 U.S.C. 8174. 


The United States District Court for the District of Columbia had 
jurisdiction of the matter by virtue of 11 D.C. Code §521. The 
jurisdiction of this Court is invoked under the Act of dune 25, 1948, 


¢ 646, 62 Stat. 929 (as amended) 28 U.S.C. §1291. 


ee 


STATEMENT OF ‘THE CASE 


The Appellant, herein, RODERT L, STUCKEY, was arrested on the morning 
of 20 April 1967 (Tr. 64; Tr. 104), upon a warrant sworn oink by an 
undercover narcotics agent alleaing the illegal sale of narcotics. 
(Tr. 56). The alleged sale was said to have occurred on the 10th of 
March 1967. (Tr. 7). | 

The appellant was subsequently charged in a three count indi ctnent on 
the 17th of July 1967, with violation of Federal Narcotics Statutes 

to wit; 21 U.S.C. 8174 (possession of heroin); 26 U.S.C. $4706(a) (sale 
of heroin not in the original stamped package or from the original 
stamped package) and 26 U.S.C. §4705(a) (the sale or exchange of heroin 
not in pursuance of a written order form as approved by the Secretary 


or his delegate). 


After a delay of tyo years and nearly four months, Mr. Stuckey was 


brought to trial and found guilty on all three counts. 


The government's case consisted principally of placing three undercover 
narcotics agents on the stand in order to testify to the transaction 

jn question. The government also called a forensic cherist who 
testified to the cons tituent nature of the substances purchased by 


agent Collins. 


Fee 


No testimony or other evidence was introduced by the government in 


an effort to establish the origin of the heroin in question. 


The case of the appellant consisted entirely of the defense of alibi. 
In addition to one alibi witness (Mr. Cunningham), the defense entered 
jnto evidence copies of the, “Netropolitan Police Department Report 
Form flo. PD 251" and the “Patient History and Summary Sheet" of 
Freedman's Hospital (io. 261172) as Defendant's Exhibits 3 and 4 
respectively. These exhibits were stipulated to by the government and 
otherwise unchallenged. These reports conclusively established the 
presence of the appell ant at a location different from that at which 
the alleged transaction in illegal narcotics took place. Mr, Stuckey 


also took the stand on his own behalf. 


Upon the conclusion of arguments the Court instructed the jury in 

regard to the elements essential to prove a violation of the statutes 
involved. flovever, the Court also instructed the jury that possession 

of an unstanped narcotics package allowed the jury to rely upon the 
statutory inference that the narcotic drug was purchased, sold, dispensed, 
or distributed othenvise than in the original stamped package or from 

the original stamped package. Furthermore, the Court instructed the jury 
in accordance with 21 U.S.C. 8174 that possession of @ narcotic drug 

is deemed to be sufficient evidence to authorize conviction; i.e., that 


the defendant knew that the narcotic drug was illegally imported into the 


“United States, unless defendant should explain that possession to 


the satisfaction of the jury. 


The appellant was found guilty on all three counts , 


STATEMENT OF ISSUES PRESENTED. FOR REVIEI 


Ue 
This Court is respectfully requested to investigate the validity of 
the conviction of Robert L. Stuckey in view of the fact that certain 
documentary evidence establishing a conclusive alibi was unchallenged 
by the government. That is, that the verdict of guilty is against the 
weight of the evidence presented. 
(The Court is respectful ly requested to read Tr. 47 through 237 


in connection with this point.) 


2. 
This Court is respectfully requested to investigate the consti tutionality 
of the statutory presumption of guilt contained in 21 U.S.C. §174. In 
addition, and in conjunction with this question the Court is requested 
to make the same investigation in regard to the statutory inference of 


guilt contained in 26 U.S.C. §4704(a); and whether or not the lower 


Court's instruction to the jury in accordance with the statutory 


inferences and presumptions amounted to constitutionally prohibited 
comment upon the accused's right to remain silent. 
(The Court is respectfully requested to read Tr. 47 through 237 in 


conjunction with these points.) 


3. 
This Court is further requested to determine whether, uncer recent decisions 


of the Supreme Court, the regulatory scheme contained in 26 U.S.C. 54701 


arte 


—Ghe 


et seq. violates the right of an individual to remain free of sel f- 
incrimination under the Fifth Amendment of the Constitution of the 
United States. | 

(The Court is respectfully requested to read Tr. 47 through 237 


in regard to this point.) 


This Court is also requested to consider whether or not the delay of 
one month between the alleged crimes and arrest of lir. Stuckey , followed 
by a further delay of over tyo years to the time of trial unduly 
prejudiced the Appellant and amounted to vi olation of the Appellant's 
Sixth Amendment right to a speedy trial. | 


(The Court is respectfully requested to read the Tr. 3 through 33 


in regard to this point.) 


Statement Required Under Local Rule S(d) 


This case has not previ ously been before this Court, under either 
this title or a similar title. : 
Tem) : 
Dek = AV GA otpen a S wii | ee) 
‘, Spek, Fred Tee 3 — 33) : 


Appellant tas Convicted Against the eight of 


ne Evidence when the Jury Choose to Ionore the 
Unchallensed Documentary Evidence Establishing 


Alibi. 


The principal part of the government's case consisted of establishing 


the time and place of an alleged illegal transaction in narcotics. In 


order to establish this transaction, and to link the Appellant with the 
transaction, the government placed three undercover agents on the stand. 
Each testified to substantially the same set of facts. That is. in the 
afternoon of the 10th of March 1967 in the approximate vicinity of 
Horton and Georgia Avenues, il.!!., in the District of Columia an illegal 
transaction in narcotics took place (Tr, 50-51; Tr. 92-100; Tr. 129); 
that, at that time, Mr. Collins was employed as an agent with the Federal 
nureau of Harcotics and dancerous Drugs and at the particular time jn 
question was acting as an undercover agent (Tr. 50-51). Each of the 
witnesses further testified that bedreen approximately 2:40 p.m, and 
2:55 p.m. on the date in question Collins was in the company of an 
unidentified informer at that location. Agents Fialewicz and "arden 
testified that they were on duty and had the particular scene uncer 
surveillance (Tr. 9-101; Tr. 129-130). Agent Collins testified that 
sometime betyeen 2:45 and 2:55 p.m. he made a purchase of a vhite povder 


which later proved to be heroin hydrochloride. This purchase was alleced 


a Re 


to have been made from the Appellant in this case. That testimony 


was, in effect, corroborated by Agents Fialewicz and Yarden. 
| 


Each of the acents was closely cross-examined in regard to the question 


of the time of the transaction. (Tr. 70-89; Tr. 106-121; Tr. 131-138), 
There was no substantial variance in the testimony of any witnesses and 
in effect each corroborated the testimony of the other. Additionally, 
Appellant's trial counsel introduced documentary evidence which further 
substantiated the agents' testimony in regard to the tine of the 

| 


transaction. 


Defendant's Exhibit No. 1 is a copy of the "Memorandum Report - Bureau 
of Narcotics, District No. 5," signed by Agent Charles T. Collins. This 
report, dated 10 March 1967, was shown to Agent Collins and he testified 
that the information contained therein was an accurate statenent of the 
events which had transpired. (Tr. 86). Collins further testified that 


he prepared the report on the same day of the event in question. (Tr. 87). 


In a like manner Defendant's Exhibit No, 2 is the same type of report but 

in this instance filed by Agent Gary G. Harden. Agent warden also testified 
that he had prepared the subject menor anc that it was accurate at the 

time he signed it. He further testified that he had had 2 chance to 


read it prior to affixing his signature. (Tr. 133). 


Defendant's Exhibit No. 1 shovrs the transaction to have occurred at 2:45 p.m. 


on the 10th of March 1967. Agent Warden's report (Defendant's Exhibit 


On 


Ho. 2) shows the transaction to have occurred between 2:40 and 2:55 p.m. 


on the day in question. 


Appellant's defense was entirely that of alibi. Not only did the 
Appellant take the stand himself to testify as to his whereabouts during 
the period of time that the transaction is alleged to have occurred 


(Tr. 159-167), but also called a corroborating witness whose testimony 


in no way varied from that of the Appellant's. (Tr. 218-224) . 


The most important aspect of Appellant's testimony was to the effect 
that bedyeen 2:00 p.m. and 2:55 p.m. on the 10th of March he was at the 
Sure-Fit Seat Cover Center at 14th & 9 Streets, wi. in the District of 
Columbia. And that at the time in question Appellant was the victim of 
a gunshot attack by an unknown assailant. (Tr. 155-156). The Appellant 
was examined closely both on direct and cross-examination in regard to 
nis activities from early the previous evening up to the time he 
received the cunshot wound. (Tr, 155-153). There was no contradiction 


jn his testimony. 


Trial counsel introduced into evidence (Defense Exhibit Mo. 3) a cepy 

of the “Metropolitan Police Department Offense Report" (PD 251) showing 
that on the 10th of Harch 1967 Robert L. Stuckey was snot, "in the 

upper left leg with a pistol... ." The report shows that the time of 
the occurrence was 2:45 p.m. on the day in question and took place at 


1651 14th Street, il... (established to be the Sure-Fit Seat Cover 
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Center). The report goes on (Para. 2) and shows that Detectives Jenkins 
and HcEwen responded to that location where they arrested one Rudy Mercer. 
The report goes on to state that the complainant (shown as Robert Le 
Stuckey) was transported to Freedman's Hospital by the District of 
Columbia Fire Departwent Ambulance iio. 1 and was treated at that facility. 


lo objection was raised to the introduction into evidence of this 


report and, in fact, it was stipulated to by the government. (Tr. 213-214). 


In addition, trial counsel introduced into evidence as, Defendant's 
Exhibit No. 4, a copy of "Patient's History and Surmary Sheet (Emergency 
Department) Freedman's Hospital, Washington, D. C.". This particular 
report, No. 261172. Again the government did not object to and, in 
fact, stipulated to the introduction of this evidence. Defendant's 
Exhibit No. 4 shows Robert L. Stuckey as the patient and shows his 
admission to the emergency department at 3:10 p.m. on the 10th day of 
March 1967. 

The period between 2:55 p.m. and 3:19 p.m, was accounted for by the 
testimony of vir. Daniel J. Place (Tr. 206). fr. Place is a Fire Chief 
in the District of Columbia in charge of emergency antl ance service. 
In that position he has custody and control of the official documents 

of the Fire Department covering the dispatch of arbulances in the 
District of Columbia. (Tr. 206). fir. Place, of course, wes also called 
by the defense in order to account for the transportation of Mr. Stuckey 


from the Sure-Fit Seat Cover Center to Freedman's Hospital. Once again 


- j1l- 


the government stipulated as to the authenticity of the journals 
reflecting the dispatch of ambulances and the entries therein. In 
fact the Assistant United States Attorney suggested that they be read 
to the jury with, "perhaps an explanation from Chief Place as to what 
they mean." (Tr, 206-207). 


: 


Chie? Place testified that on March 10, 1967, at 2:55 p.m., a request was 
via telephone for an ambulance to respond to 14th and Q Streets, 
in the District of Columbia. That ambulance, one (1), was dis- 
patched and picked up one Robert L. Stuckey - the injured person. The 
journal further reflected that at 3:11 p.m. the, "arbulance reported 
ready for service at Freecman's Hospital." (Tr. 207). Chief Place 
explained that reporting ready for service meaiis that Mr. Stuckey had 
been delivered to ‘the hospital and that the ambulance was now ready fer 
additional responses. (Tr. 207-208). He further testified that no 
chances had been made in the dispatch records since the time of their 


entry. (Tr. 298). 


ius, althouch the covernment attacked the testimony of Mr. Stuckey and 


his corroborating alibi witness, Mr. Cunningham, it did not attack 


three significant pieces of documentary evidence in the nature of 
official reports of police investigating agencies. The documentary 
report of a hospital was agreed to and the covernment further stipulated 
to the reading of journal entries of a government agency of the District 


of Columbia inte evidence. In fact, the government stipulated to the 


=f = 


contents of all of these documents. Can there be any question that if 
the jury did not ignore these documents and evidence that any reasonable 


man would have had a reasonable doubt as to the quilt of Mr. Stuckey? 


This Court has long recognized that it must reverse a conviction ina 
criminal case where it is clear that upon the evidence a reasonable 
mind must necessarily have a reasonable doubt as to guilt. MESGia5 
Cooper v. United States, 94 U.S. App. B.C. 343, 345, 218 F.2d 39, 41 
(1954); Hopkins v. United States ,107 U.S. App. DaCeei2os 275 F.2d 155 
(1959); Douglas v. United States, 99 U.S. App. D.C. 232, 239 F.2d 52 
(1956); Farrar v. United States, 107 U.S. App. D.C. 204, 275 F.2d 868 
(1966) and Hemphill v. United States, 131 U.S. App. D.C. a6, AC2 F.2d 
(1960)). The question, of course, is always one of determining when 


that reasonable mind will hold a reasonable doubt, 


In cases where the evidence of both sides is controverted and contra- 
dicted by the other, the Court will generally have a very difficult time 
in making that determination. Indeed where there is conflicting 
testimony the Appellate courts will usually adhere to the general rule 
established in Glasser v. United States, 315 U.S. 0; rehearing denied 
315 U.S. 287 (1942). In Glasser, at page 80, the Suprene Court 

said: | 


It is not for us to weigh the evidence or to determine 
the credibility of witnesses. The verdict of a jury 
must be sustained if there is sudstantial evidence, 
taking the view most favoradle to the government to 
support it. (Citing United States v. Manton, 107 F.2d 
S34) 1830) (2d Cir 1930) commun ~ ae 


Se 


Thus. where there is conflicting testimony, the decision is usuall 
- > ~~ wi 


made by the jury based upon its observation of the demeanor of the 
witnesses and its evaluation of the credibility of those persons 
appearing in the Court. Consequently, of course, the Courts of Appeal 
are very reluctant to invade the province of juries established in 
Article Three of the Constitution and supported by the Sixth Amendment 
thereof. 
However, that is not the case in the instant appeal. Tne evidence 
not only uncontroverted but stipulated to by the 
government. In these instances it is a much simpler task for an 
Appellate Court to determine when the jury did not properly discharge 
its functions. In Douglas v. United States, 59 U.S. App. D.C. 232 (125 
pace 232, this Court said that, "A jury may not be upheld in 
arbitrarily convicting of a crime... ." This is a reflection of the 
well established principle that any conviction of a crime must be 
beyond a reasonabte doubt held by a reasonaple man. (Srineaar v. United 
tates, 333 U.S. 160, rehearing denied 338 U.S. 839 (1949); see also 
Crarford v. United States, 126 U.S. App. D.C. 156, 357 F.2d 332 (1967) 
nd Brooker v. United States, 125 U.S. App. D.C. 19, 385 F.2d 279 
(1964)). Patently, where uncontroverted testimeny establishes a fact 
which contests an essential element of the government's case that 
reasonable doubt perforce must exist in the minds of reasonable jurors 


This is true by definition. 


6) 


aa 


Even if it is conceded, in arguendo, that there was some conflict of 
| 
the testimony in this case; i.e., because of the government's attack 


on the testimony of Mr. Stuckey and Mr, Cunningham, the result is. the 


same. In Hopkins v. United States, 107 U.S. App. D.C. 126, 275 F.2d 155 
| 


(1959), citing a long line of cases, this Court held that a verdict in 


a criminal case must be reversed where it is clear upon the evicence that 


a reasonable mind must necessarily have a reasonable doubt as to guilt. 
(See also: Cooper v. United States, 94 U.S. App. D.C. 343, 345, 218 

F.2d 39, 41 (1954)). In Hopkins the appellant was convicted of attempted 
abortion. On appeal the issue centered around the Finding that the 
defendant was not free of mental disease or defect at the time of the 
alleced crime; i.c., that the jury rejected the defense of not cuilty 

by reason of insanity. In the trial of that case there vas conflicting 
testimony as to the mental capacity of the appellant. Tud laymen 


testified that the appellant ‘showed no signs of insanity during brief 
| 
opportunities to opserve her. On the other hand, three psychiarists 


testified as to the appellant's being schizophrenic. This) Court felt 
P} g : 


that, despite the acknoledged competency of laymen to testify as to 


mental condition, "a reascnable mind must necessarily have 


doubt as to quilt." (At p. 345), That is, that given the 


i 
testimony of three experts, their: opinions, if not ignored, mist raise 

: ‘in A | 
2. doubt in a reasonable mind. So it is in the instant case. .\ reasonable 
rind cannot ignore the evidence stipulated to by the government; once 


it is recocnized that doubt must lie because the evidence and testimony 


has not been impeached. 


= Si 


Another way of looking at the problem is to recognize that the jury 
may be well within its province to icnore or to give little weight 
to the testimony of interested parties. However, where there is 
testimony of an uninterested party, and perforce the testimony of 
the government through its documents and records as in this case is 
more than uninterested party and is indeed the adversary, then the 
jury may not, in the proper exercise and discharge of its functions, 
ignore that testimony. (See Stone v. Stone, 78 U.S. App. 

136 F.2¢ 761 (1956)). The conflict thus being unresolved 


doubt fills the void left by lack of decision. 


Since cases involving the defense of not cuilty by reason of insanity 
involve the determination of the question of criminal responsibility, 
which is an issue of fact, the reasoning in those cases can be applied 
to this appeal. In Douglas v. United States, 99 U.S. App. 9.C. 232, 
239 F.2d 52 (1956) the defendant in the court below claimed the 
defense. There was evidence to the effect that defendant was of 
unsound mind at the time of the two robberies involved. (There were 
tuo separate trials - appeals were consolidated.) tHe, in fact, was 
committed to St. Elizabeth's Hospital and then released to stand 

trial (nearly tro years later) upon the determination of his competency 
to do so. Two psychiarists who had interviewed and treatea the 
defendant extensively while he was at St. Elizabeth's testified as to 


his unsound mind at the time of the robkeries. (P. 235). In addition, 


the defendant's sister testified as to certain suicice attempts on 


- 16 - 


his part. On its part the government depended upon statements of the 
victims of the robbery to establish the defendant's sanity. It also 
depended upon the statements of the arresting officers. Thus, there 


was conflicting evidence and testimony in regard to the critical 


question of fact i.e., condition of the defendant's mind. 


At page 237 this Court stated that, "in an appropriate case there is 

a duty to set aside a verdict of guilty... ." Certainly a jury may 
not be upheld in a situation where it arbitrarily convicts of a crime; 
i.e., it ignores the weight of evidence which would raise that 
reasonable doubt. This Court went on to explain its meaning as follows: 


In the present cases we are simply unable to 
say that the juries were warranted on the 
evidence in failing to entertain a reasonable 
doubt that except for a diseased mental 
condition Douglas would have committed the 
robberies, that is, we are unable to say 

that the juries were warranted in reaching 

an abiding conviction that the abnormal 
mental condition . . . was not a cause without | 
which the , 


of guilty]. 


Or as this Court said in Farrar v. United States, 107 U.S. App. D.C. 

204, 275 F.2d .268 (1960), "we must reverse a criminal conviction when 
it is clear to us that upon the evidence . . . a reasonable mind must. 
necessarily have had a reasonatle doubt as to. . . quilt." 


(Citing: Hopkins v. United States, supra). 


ee, 


Concededly the most difficult hurdle that an Appellant must overcome 


in asking an Appeals Court to overturn the verdict of a jury is the 
natural reluctance to invade that sanctity. ‘“owever, jin Footnote 5 
on page 206 of Farrar this Court quite aptly points out that, "decisions 
sustaining particular verdicts are sometimes accompanied by dicta that 
all verdicts must be sustained. Decisions rejecting particular 
verdicts prove the contrary. So docs the practice of directing 


verdicts ." 


t is respectfully submitted that where, as here, testimony from dis- 
interested sources estalishes a fact which is uncontroverted; and 
which fact clearly controverts an essential element of the govern- 
ment's case a reasonable doubt must 5c raised in the minds of reasonable 


jurors. In light of this coubt the jury could not have properly dis- 


charged its functions and the verdict must not be allowed to stand. 


eld 


The District Court Committed Error Under Rule 52(b) | 


of Federal Rules of Criminal Procedure when It 
Nade_an Unconstitutional Comment Uron the Accused's | 
Silence by Instructing the Jury in Accordance With | 
the Statutory Presumption Contained in 21 Tse 


§174 and the Statutory Inference Contained in 
26 U.S.C. §4704(a) 


After presentation of the evidence in the trial below the Court 
instructed the jury, according to the standara jury instructions, 

in regard to the various aspects of the law involved in the trial. 

when the Court dealt with the statutory provisions in regard to 
finding the crimes involved uncer sections 174 of 21 U.S.C, and 4704(a) 
of 26 U.S.C. the Court quite correctly set out the clenents of the 
crimes and auite properly added that the government mus t prove each 

and every element of the crime. However, folloving that the Court 
went on to instruct the jury that despite what it had just saté, and 
despite the fact that the covernment introduced absolutely no evidence 
as to the origin of the heroin involved, that in regard to 8174 the 
jury was allowed to presume that the defendant knew that that the 
heroin was illegally imported into the United States. It is respectfully 


submitted that this constitutes plain error. 
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While it has traditionally been held that the statutory presumption 
does not have the effect of placing the burden of proof upon the 
appellant [See: Ye Hem v. United States, 268 U.S. 178, 179 (1925)], 
there are nevertheless substantial constitutional infirmities involved 
in the use of such presumptions to which the Court's attention is 


t 


respectfully directed. 


This statutory presumption, when included in the Court's instruction 
to the jury, is no more than, and no less than an unconstitutional 
This is especially true when the 
defendant elects to avail himself of the privilege not to be a 
witness against hirself. (See: United States v. Gainey, 380 U.S. 63 
(1965); especially dissents of Douglas J. and Black, J.). Although 
defendant in this ‘case in fact took the stand, the reasoning in 
Gainey still holds because the defendant's case in this instance was 
based entirely upon alibi and no attack was mace upon the alleged . 
illegal transaction in narcotics and no attempt, of course, was made 


to explain possession. 


Since the decision in Ye Hem there has been a steady attack upon the 


statutorily authorized presumptions which allow the government to 
either forgo proving its case beyond a reasonable doubt or alternatively 
which would compel the defendant to waive his right against self- 
incrimination as guaranteed by the Fifth Amendment. Indeed, as 
paradoxical as it might seem, the recent decision in Turner v. United 
States, 396 U.S, 32 (1978) is but the last in a long and consistent, 


though somexhat timorous attack on statutory presumptions. 
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The Supreme Court, in Griffin v. California, 380 U.S. 609 (1965), 
(1965), pointed out that traditionally the no comment rule in 
federal courts had been based upon an Act of Conaress. (18 ULSECe 


§3481). The Court then went on, at p. 615 to base the rule upon 


the Fifth Amendment saying: : 


Ye said in Malloy v. Hogan... ‘the same standards 
must determine whether an accused's silence an either 
a federal or state proceeding is justified.' We take 
that in its literal sense and hold that the Fifth 
Awendnent, in its direct anplication to the federal 
government, and in its bearing on the states by | 
reason of the 14th Amendnient, forbids either comment 
by the prosecutor on the accused's silence or | 
instruction by the court that such silence is evidence 


oF guilt. rt. (ciphasis supp supplied. ) 


It is submitted that there is no difference so far as the Constitution 
of the United States is concerned betyeen telling the jury that the 
defendant's silence is evidence of guilt or ‘telling then phat ney may 
infer quilt based upon some aiSaerarily determined fact. : Taat is, that 
the defendant is guilty of the offense charged unless the a rbitrary fact 
is explained to the satisfaction of the jury. Clearly this runs against 
the fundamental concept of the presumption of innocence on the part of 
those charged until proven guilty. The most basic precent in the 
criminal proceeding being that the dcofendant need not put on any case 
whatsoever, How then may Congress cetermine that the defendant trust 

put on a case in a particular instance. It is submitted that it cannot, 


| 
It is further submitted that it is the duty of this Court 2s part of 


the Judicial Cranch of the government to remind Concress that it may 


-21- 


not attempt such feats of legal and legislative prestidigi tation. 


While it is true that the trial counsel raised no objection to the 
specific presumption in 21 U.S.C. §174 and the inference contained 
in 26 U.S.C. §4704(a) at the time of the Court's instruction, such 
instructions, under the decisions, infra, constitute plain error 
under Rule 52(b) of the Federal Rules of Criminal Procedure and may 


be reviewed by this Court. 


In Chapin v. California, 305 U.S. 18 (1967) the Court held that an 


accused's right not to have his silence commented upon by the Court 


was not harmless error. The Court said at p. 24: 


. . . before a Federal constitutional error 
can be held harmless the Court must be able 
to coclare a belie? that it was harmless 
beyond a reasonable doubt. 


Then the Court in'applying that standard found no harmless error in 


the prosecutor's comments and the judge's instruction concerning the 
inferences which the jury could draw from the accused's silence. The 
Court's instructions, which under the facts in Chapin, supra were 
found to be unconstitutionally defective, are similar to the instruc- 
tions normally given by Courts in cases involving the tro statutes with 
which we are here concerned. The instruction in Chapin, in part, 
as follous: 

. . . As to any evidence or facts aginst hin 


which the defendant can reasonably be expected 
to deny or explain because of facts within nis 
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knowledge, that he does not testify to or if, 
though he does testify he fails to deny or 
explain such evidence the jury nay take that 
failure into consideration as tending to 
indicate the truth of such evidence and 
indicatino that among the inferences that 
may be reasonably drawn therefrom those 
unfavorable to the defendant are the iost 
probable... . (at p. 1S). 


Hor similar this is to an instruction which says that given possession 


the defendant must explain it and if he does not explain it he is 


presumed to have knasledge of the illegality of the narcotic in his 


possession; and that this is to be construed against him too. Under 


, Ah ha ee : a : | 
he rule in Chapin it is submitted that the instruction given by the 


. | 
trial court here was violative of the defendant's constitutional richts 


and may be considered plain error. 


A 


The Decisions of the Sunreme Court in Leary v. 
United States, Marchetti_v. United States, Groso 
v. United States and Covincton v. United States 
Bring into Serious Question the Legality of 


Appellant's Convictions. 


these 


There is another, and somewhat more intriguing, aspect of 


statutory presunmtions which raises a series of constitutional questions. 
| 


According te the statutes involved the only way a defendant can avoid 


aoe 


e effect of the pres unption of §174 is to explain his possession to 

he satisfaction of the jury. However, to make such an explanation the 
defendant in effect ould either have to admit to his possession of the 
narcotics, as in this case; or in instances where the actual possession 
was proven beyond a reasonasle doubt, to admit to another crime or series 
of crimes. Such a series of alternatives is clearly violative of the 


Fifth Amendment. 


he Federal reculatory scheme of narcotics control is based upon the 
power to tax and to regulate imports and trade. Thus, Conoress taxes 
narcotics and punishes their illegal importation, sale, distribution or 
dispensing. Congress, novever, has not chosen, and perhans could not 
choose according to the holding in Kicro v. United < States (276 U.S. 232, 
347 (1928))}, to make mere possession without more a crime. The states 
and the District of Columbia however, having the poxer to protect public 
health, safety and morals may, and have, made the mere possession of 
narcotics a crime. (See D.C. Coce 1967, §833-401 et seq.). Tous, if 
the accused adits possession in order to offer an explanation for 

that possession as the first step in attempting to extricate hinself 
from his entanglement with the Federal statutory scheme he is 


imaediately ensnared in the local or state Tay. 


The rule in Iurphy v. The Naterfront Conmission, 378 U.S, 52, 54 (1968) 


established that it is proper for a person in a federal proceeding to 


| 
- 2h - | 
hes | | 


invoke the Fifth Amendment when to testify would be to incriminate 
himself under state lav. Here the accused will expose hinself to 
possible conviction under the Ilarcotics lay cited supra in effect in 

the District of Columsia if he were to atteipt to explain iis possession, 
This, of course, is presuming that the defendant would even seek to 
explain his possession. The predicament is put into even sharper focus 
when as in this case an attempt to explain possessicn is precluded by 
the defendant's case in fact, i.e., alibi. If the Fifth Amendrent 
precludes a conviction for failure to comply with a statute which 
requires self-incrinination (See: Marchetti v. United States, 2 390 U.S. 

29 (1968)), then logically, it should also preclude t 2 application 
of a statutory p resumption which, if sougnt to be overcon - by an accused's 


testimony, would only lead to incrimination under another ist catute. 


Federal Regulatory scheme which will be discussed infra regard to 


In regard to §4704(a), in’ addition to certain other ee of the 
in 


§174, there is the additional onerous provision that no one except the 
registrant can obtain an order form, as required in 84704 as provided 
for in 26 U.S.C. 84705(g). This additional requirement under 84705 casts 
an even darker shadow of doubt upon the constitutionelity of §4704 and 

is a doubt that the government has apparently had since 1937. In 


hearings before tie House Committee on ays and leans for the 75th 


Consress, (Ist Sess.) the then Assistant General Counsel f 
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Treasury Departnient, Clinton M. Hester, stated that the proposed 


regulation of marijuana was a, "synthesis of the Harrison Harcotics 
Act (now 26 U.S.C. §4701 et seq.) and the iHational Firearms Act (now 
26 U.S.C. 85941 et seq.). Then eferring to the portion of the 
Harrison Harcotics Act which is na: 26 U.S.C. £4705(g), requiring 
registration in order to be eligible to obtain order forms, Mr. Hester 
voiced doubts as to the constitutionality of the Act and went on to 
explain that the bill in question (li.R. 6385, 75th Cong., Ist Sess., 
(1937)), followed the Ilarrison fiarcotics Act up to that point. He 
then testified that because of these constitutional doubts, like the 
Hational Firearms Act, the proposed Tecislation vould nermit the 
transfer of marijuana to non-registered persons upon the payment of a 
neavy transfer tax. (Hearines on H.R, 6385 fefore the House Committee 
on Vays and Means, 75th Cong., Ist Sess., 9(1937)). This was the basis 
for the same doubts on the part of the Supreme Court. See: United 


States v. igro, supra. 


cases raise serious questions concerning the viability 
of the statutory $cheme of narcotics taxation, and prosecutionstnere- 
under when an accused invokes the defense of the privilese against 
395 U.S. © (1969) 
self-incrimination. The Court's decision in Lean, / ts only the 
logical culmination of an enti re series of cases dealing with similar 


statutes. 
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In Marchetti v. United States, supra, the Court held that those who 
properly ascert the privilece against self-incrimination have a complete 
defense and may not be criminally punished for failure to comply with 


the statutory requirements to reqister and pay the occupational 


gambling tax on wagering established under 26 U.S.C. $$4411 and 4412. 


The aspact of the self-incri mi nation privilege which was invoked in 


| 
| 

Marchetti, and which was invoked in Leary, was not the undoubted right 
| 


of an accused to remain silent at trial. It is, and was, the right not 


to be criminally liable for one's previous failure to obey a statute 


which required an incriminatory act. Using that anquage, | the Court 
26/U.S.C. 84744 
held in Leary v. United States, supra, that the statute/ias unconsti- 


sel ee 
tutional. That secion is practically identical in operation and in 
intent to 26 U.S.C. §4704(a) under which the Appellant here yas charaed 
and found guilty . Section 474A deals with unlayful possession of 
marijuana, Such unlavful possession being presumed upon the failure 


of any person having it in his possession, or having had jn nis 


possession, any marijuana, "after reasonable notice and detiand", to 
| 


produce the order form required by 26 U.S.C. §4742 to be retained by 


| 
him, In addition, of course, because more than mere possession is 


| 
required by the federal lays, the presumption applies to the person's 
liability for the tax imposed by 26 U.S.C. $4741. Ina like manner 
§4704 of the Internal Revenue Code contains a similar presumption for 
| 
illegal possession; such illecality being defined by the absence of an 


original stamned package or the absence of any arpropriate tax paid stamps. 
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In Groso v. United States, supra, the Court a nlied the reasoning of 
Deedee ER COS? t 3S 


Marchetti to the excise tax on wagers established under 26 U.S.C. $4401. 
In so doing the Court held that the petitioner in that case could not 
be convicted for failing to pay a tax on wagers received when he 


invoked the privilege against self-incrimination. In a companion case, 


Haynes v. United States, 390 U.S. 85 (1968), the Court went even further 


——-— ——— 


and held that a proper claim of the privilege provided a full defense 
against prosecution either for failure to register firearms under 
26 U.S.C. §5841, or for possession of an unregistered firearm uncer 
26 U.S.C. $5951. This, of course, is the National Firearms Act to 
which Mr. Hester referred in his testimony before the Sonate and the 


House in 1937 (sunra). 


Tne gist of the Court's reasoning in these cases has been that a man 
cannot be punished for a crime when the only way he could comply with 
the requiroxents of the lay would be to incriminate hinself with regard 
to some other crime. In Harchetti the petitioner was charged with the 
failure to pay an occupational tax imposed upen carblers, and also 
with the failure to recister as a gambler. The Court pointed out that 
the tyo requirements are inseparable, as the Treasury Department would 
not accept the tax paynents without the registration form, as in the 
instant case. The Court then went on to shaz that there was a "real 
and appreciable" hazard that a registrant would be subjected to prosecu- 
tion under state laws for garbling if he should register under the 


federal lait. In fact his name and information were by statute 


(26 U.S.C. §6107) made available to the state prosecutors, | Precisely 


the same situation prevails under 26 U.S.C. §4705(d) in regard to 
narcotic drugs and under 26 U.S.C. §4742 in regard to rari juana and 
under 26 U.S.C. $4732 in regard to opium. Furthermore, all of these 
situations are provided for generally in the catchall §4778 of the 
Internal Revenue Code. In Marchetti the Supreme Court found that the 
report require ments imposed upon gamblers had the direct and 
unmistakable consequence of incriminating the defendant. Certain Y> 


the same is true here where the effect is even more pervasive. 


III - 


the Recent Ruling in Turner v. United States 
wrt Should Apnly the ell Recocnized Tests. Tp 
Determine Constitutionality and Neclare Anpellant's Conviction 


Under 21 U.S.C. $174 To De Unconstitutional. 


: 


Woon first examination it miay appear that the decision in Turner v. 

United States, 3% 328 (1970), precludes further consideration 
an attack upon the constitutionality of 21 U.S.C. 8174; at least 
far as that attack is upon the statutory presumption of knowledge 
illegal entry of heroin into this country once the defendant is 

shown to fave had possession of any heroin. This would be true if 

the Suprene 

presumption. In fact it does not and its approval of such a presumption 


amounts to a mere nullity. 


“either the Supreme Court, nor the Concress of the United States, has 


the right to amend the Constitution so as to relieve the government 

of its traditional burden in a criminal nroceeding: to cause a defendant 

to be presumed to be guilty ; and to cause a defendant to testify against 
himself and to mount a defense even absent a prima facie facie shoving against 

him. Furthermore, the government may not be alloved that the prima 


t by mere statutory enactrent. 


fs Mr. dustice Black said in his dissent in Turner: 


Congress can undoubtedly create crites anc define 
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their elements, but it cannot under our 
Consitution even partially remove from the 
prosecution the burden of proving each of 

the elements it has defined. Tne fundamental 
richt of the defendant to be pres sumed innocent 
is stiept avay precisely to the extent judges 
and juries rely upon statutory presump ti ons 

of guilt found in 21 U.S.C. 8174, 


Turner involve ed a prosecution of four counts; one each for heroin and 
cocaine, the possession and sale thereof, and therefore for violation 
of 21 U.S.C. $174 and 26 U.S.C. §4704(a). The Court reversed on tivo 
counts in recard to the cocaine because it deemed the presumption 
under 8174 to be invalid as it would not be supported on the actual 
facts i.e., domestic cocaine is te be found in the Unite d stat . 


In regard to the count on cocaine under 84764 the Court found that 


the conviction was not supported by substantial evidence.  lovever, 
the Court allowed to stand the convictions on both counts under both 
sections that,is §174 and §4794,in regard to the possession of heroin. 


The government cid not present any evidence as to the origin of the 


narcotic drugs involved. 


In reaching these conclusions the Court applied a test es tablished in 
Leary v. United States, 395 U.S . 6 (1969) which has come te pe known 
as "more likely than not" test. At page 405, the Court sets out tne 


rule which it deems to have established i.e., that certain cases (Tot v. 
United States, 319 U.S. 462 (1943); United States v. Gainey, 380 U.S. 


63 (1965) and United States v. Romano, 362 U.S. 136 (1965)) require 


i 
“the invalidation of the statutorily authorized inferences unless it 


si 


can be at least said with substantial assurance that the presumec fact 
is more like ly than not to flow from the nrovec fact upon which it is 


made to depend. (Citine: Leary v. United States, 335 U.S. at 36). 


The Court then coes on and attempts to apply this rule to $174 and 
First, the Court agrees that in order for the conviction to 


be sustained it is necessary to prove the tree elements involved in 


¥ 


kn oi ngly receiving, concealinc and transporting 


llegally imported a he defencant 

knexr the heroin was illecally imported. sce 405 the Court says 
"for conviction it was necessary for the government te prove each of 
these three elements of the crime to the satisfaction of the jury 
beyond a reasonable doubt . . . ." The Court then quite aptly surmarized 
the coverniient's case as follous: 

The proof vas that Turner had knowingly purchased 

neroin: since it is illecal to import heroin from 

manufacturers here he was also charged with knowing 

that his heroin had an illegal source. This was 

the government's case.. (At p. 405). 
In referring to the instructions given the jury the Court said that 
the jury was instructed that it was the sole judge of the facts anc 
inferences to be cravn and that all elements of the crime had to he 
proven beyond a reasonabte coubt. (At p. 406). However, in the next 
sentence the Court makes a mockery of this entire line of reasoning 
by admitting that the jury could draw jts conclusions of guilt from 


the statutorily approved inferences. (At p. 407). That is, that the 


Court recognizes that the assumption of common kneledce of foreign 
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than not” 


sources of opium and heroin so crucial to its "more likely, 
test may not be so “common" after all. In fact, no case has been cited, 
either by the government in its brief to the Supreme Court), or by the 


: | 
Court itself in its decision in Turner in which the jury was left free 


to decide upon the defendant's knowledge of iNegal importation 
untainted of being informed of the statutory presumption al loved, or 
which the Court deems to be allowable. The presumption upon which the 
Court bases its entire decision has never been tested, i.c., that 


everyone knows that heroin comes from without the United States. 


In all cases cited in Footnote 6 on p. 496 of the Court's idecision, 
Pp 


the presumption was stated in the instructions to the jury. Taerefore, 
the Court's exercise of assuming different postures of the juries' 
collective minds in all these cases is a sham, It docs not require 

any povers of extra senso ry perception to determine what! was in fact 
in those jurors minds. Through the instructions, they ie told by 
their governnent that no heroin is present in the United Sta es by 
legal means. This is true even thouch the sovernment ray not have 
placed into evidence any demonstrated vroof of this assumed fact. 
Instead, they are instructed by the Court in all its wajesty that 
possession is illegal possession because no heroin can be in 


States except by illegal means and this is emply enforced by 


presumption's form as dictated by the statute. If the basis 


presunntion were in fact ture, i.e., that every person knows that there 


is no heroin produced in the United States and therefore all heroin 
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from illegal foreign sources, the instruction, inceed, 
- - > 


presumption contained in the statute would not be necessary. 


The Court well recognized this and indeed focuses on this point. Uncer- 
standing that the jury may well have relied upon the inferences authorized 
the Court coes on to say, “our focus is on the validity 
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the evidentiary rule contained in $174." (P. 407). 


Woat the Court coos next is nothine <5 than a judicial about face. 
In orcer to presene the logical progression of its decision in the 
text, the Court relocates to a footnote (Footnote 8 running betyeen 
aes 407 to 499) the most subs jal argument acainst its decision. 
This footnote cites a lona line of cases in which the court has found 
that similar presumptions contained in statutes have been defective 
because they unconstitutionally relieve the covernment of the burden 
of proving guilt beyond a reasonable doubt. Citing: Leary v. United 


- 
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§ (1865): Gainey v. United Si 380 U.S. 63 (1965); 


Romano, 283 U.S. 136 (1% Harris v. United States, 


19 (1259}; Roviario v. United States, 353 U.S. 53 (1857) and 


v. United States, 319 U.S. 463 (1943). The court then went on to 
point out that it has also rejected the suggestion that since the 
source of drucs if more within the defendant's knowledge it violates 
no ricnts of the defendant to convict based upon possession alone if 
he refuses to demonstrate lecal sources for the drugs. he Court 


points out the pitfalls of such a sucgestion. That is, that the 


: | 
3h - : 
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-governuent is thereby clearly relieved of its obligation to prove its 

case unaided by the defendant and the defendant is convicted on less 
- ! 

than sufficient evidence to constitute a prima facie case.) (Citing 


co 
Tot, supra). 


Despite all of this the Court said, "we have no reasonable doubt that 

at the present time heroin is not produced in this country and that 
therefore the heroin Turner had was smuggled heroin." (P. 498) . 
Therefore possession of heroin is equivalent to possession of imported 
heroin. Seemingly the Court is inviting someone to disprove this 
assumption. In fact, the ludicrousness of tne assumption is demons trated 
merely by a simple hypothetical situation. If counscl, with appropriate 
guarantees of imaunity, were to anpear in court with a orowing opiur: 
poppy, the entire basis for the Supreme Court's decision would be 
destroyed. This is especially true in this case where the appellant 


was charged for the possession of a very small quantity of herein. 


Certainly not so-callec “commercial amounts." 


However the Court coes throuch a long exercise - stating that in the 
sixty years that the ilarcotic laws have been in existence no one has 
come forvard to demonstrate that heroin is produced in the United 


— 


States. The proof being, "Although thcre was opportunity in every case 


to challenge or rebut the inference based on possession we are cited 


no case, and we know of none, where substantial evidence shoving 


domestic production of heroin has come to light . . . it is difficult 
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to believe that resourceful layers with adversary proceedincs at their 


disposal woul not have long since Giscovered the truth and placed it 
on the record." (At pages 499-410; emph i idee Not only does this 
: the Court's immediately preceaing nronouncement that the 
need net prove the government's case; that is, it is up to 
the covernment to cemonstrate that the heroin entered the country illegally 


and that the defendant had knowledce of this illegal importation. 


- 


Neither in Turner, nor in Appellant's trial did the government offer 


Vhat would the Court do - have attorneys allege knowledge of domestic 
production? Uncourtediy the Court would ignore such allegations as 
summarily as it rejected tie statements of acknowledged experts in the 

and ¥. Vocel (See: Narcotics 
Narcotic Addiction (3rd ed., 1967)). Court cismissed the statement 
that there is and was comestic production of heroin by saying, “if it 
(the statement as to domestic production) ever were truc, it is no 


longer accurate," (P. 415; Footnote 27). 


Alternatively ; he Court is inviting attorneys to cemonstrate 
other sources of heroin production in the United States. Dut again in 

the face of a pervasive legislative sciere designed to cut off those 
sources, this suggestion is merely a pallative to the Court's censcience. 


To attermct demonstration hy the defencant would merely put that 
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_ defendant in jeopardy of other statutes, not merely the one for which 
he was on trial.! Thus, the Court's invitation to show comes tic 


production is condemed out of its own mouth. 


The fallacy of the Court's position is even more graphically cenon- 


strated in a situation such as in the trial belo. There| Hr. Stuckey 
did not offer any evidence as to possession for the very logical reason 
that his entire case was one of alibi. The Appellant said that he never 
did have possession because he was in fact was not the person who 
participated in the alleged transaction. fiow the Court could have 
jenored such an obvious situation in cases covering sixty years of 


experience is surprising to say the Icast. 

Teor example, violation of: The Opium Poppy Control Act of 1942 
(56 Stat, 1045, 21 U.S.C. 8$103-188n); or The Narcotics lanufacturing 
Aet of 1960 (74 Stat. 55, 21 U.S.C. §8501-517) prohibiting the manu- 
facturing of narcotic drugs except under license issued by the 
Secretary of the Treasury for production of approved drugs. Since 
heroin is not considered useful for medical purposes production is not 
authorizeé; heroin used in scientific experimentation is isunplied 
entirely from quantities scized by lav enforcenent officials (Footnote 
13, Turner v. United States, supra). 21 U.S.C. §173 makes it unlarful 
to import any narcotic drug excent amounts of approved opium and conra 
leaves necessary to provide for medical anc scientific uses. In 
addition, for more than forty-five yvoars it has been unlavful to 
import opium for the purpose of manufacturing heroin. (Act of June 7, 
1924, 43 Stat. 657 (Narcotic 5, 21 U.S.C. §172)). Through 21 U.S.C. 
§513 the Secretary of the Treasury permits and authorizes the importa- 
tion of any narcotic drug for delivery to a governrental official or 
any person licensed to use the drugs for scientific purposes. The 
Secretary has never authorized the importation of eny heroin under 
this provision (Footnote 12 on p. 411, Turner v. United States.) 


Th 


Thus, ignoring all of the obvious objections and announcing itself 


that, "the inference of knowledge from the fact of 


possession of heroin is a sound one." (At p. 417). And, “hence the 


[trial} Court's instructions on inference did not violate the right of 
Turner to be convicted only on a finding of guilt beyond a rea 


doubt and did not place impermissible pressure upon him to testify in 


nis own defense” (at pp. 417-418), affirmed the action of the trial 


Court. This is pure ipsit cixit. 


As fr. Justice Dlack points out on his dissent to Turner, and I can 
do no more than defer to him: 


I do not think a reviewing court should porii 
to stand a conviction as wholly lacking 
avidentiary support as is Turner's... 
isvill G2 US. 199 (1860). 
stablished th 
for convicti on is insufficient as a matter 
of la:, to reverse the conviction is in 
accord with . . . historical principle... 
appellate judge's have a most jmportant place 
under the constitutional plan since they heave. 
power to set aside convictions. United States 
Ex Rel. Troth v. Guarles, 350 U.S. 11, If (1255). 


132, dustice black goes on to point out that due process of law 
accused have his case tried by a judge and jury in a 
court of lar without legislative constraint or interference. te 
further neints out these statutory presumptions clearly violate the 


cormand of the Sixth Amendment of the Constitution. 
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Undoubtedly, any such statutory inference robs the defendant of at 
least a portion of his presumed innecence. Under our judicial system 
the burden is squarely upon the covernment to show guilt. t makes 
no difference whether the statute tly says the defend ant can 
rebut the presumption of quilt (as in 21 U.S.C. $174); or whether the 
statute simply uses the term "prima facie case", and leaves implicit 
possibility of the defendant's reauttal (es in 26 U.S.C. $4704). 
Presumptions of both forms must perforce coerce and compe] defendants 
to take the witness stand in his own behalf. This is a clear amelioration 
of the accused's Fifth Auendment privilege against sel f-incrimination. 
This privilece has consistently been interpreted as estatilishing the 
defendant's absolute richt not to testify at trial unless he freely 
chooses to do so. falloy v. Hogan, 373 U.S. 1, 8 (1964), See also: 
Turner, supra at 433 (Slack, J. dissenting). The case is even more 
critical where, as here, the defonse is one which precludes any 
testimony in order to rebut the statutory presumptions. | 

Clearly, therefore, when the defendant declines to testify: and the 
trial judge tells the jury that evidence of possession of narcotics 
shall be deemed sufficient to convict, "unless the defendant explains 
the possession to the satisfaction of the jury," such an | instruction 


is nothing less than a judicial coiment upon the efondant's failure 


to testify. This is a practice which has been long condenned. 


Griffin v. California, 380 U.S. 692 (1965). 
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Any act of Congress which attempts to relieve the government of its 


atter is an attempt to alter 
“ress 


presumption of complet i nrior to conviction 


an attempt to alter the Constitution 


the United States. And any attenpt Ly Congress to force a cefendant 


his interests, to self-incrimination, or to implicate 


n the violation of any lay is infrincement of the Fifth 


Constitution and is invalid. Ina like manner any 


upholds such actions by the Congress is perforce a 


It is therefore the duty of the Courts of Appeal to continuc 
' 


broucht ! 


-'the Constitution and decisions consistent therewith. 


IV 


A Delay of More Than Two and One-iialf Years 
From the Date of the Alleged Transaction to 
Trial Unduly .Prejudiced Appellant's Case in 
Violation of His Sixth Amondment Right te @ 


Speedy Trial. 


The right to trial by jury as established in Article Three of the 
Constitution of the United States is substantial ly reinforced by tne 
Sixth Amendment thereto. This is especially true in regard to the 
Amendment's requirement that the accused enjoy, “the right to a 
speedy and pudlic trial." It is well recoonized that the richt af 
a speedy trial is necessarily a relative one. It is also recoanized 
that this measure of relativity must be consistent with delays 
jnherent in the proper administration of justice and dependent upon 
circumstances. (Beavers v. !aubert, 196 U.S. 77, 87 (1905)). 
However, balanced against this is another well settled principle 
that where the celay was cithor purposeful or excessive. or not wholly 


accidental the delay shall be deemed violative of tn 


Sixth Amendment right. (Pollard v. United States, 


7 


nei 


the cumulative effect upon the defendant. (See: 


Provoo, 350 U.S. 57 (1955)). 


In the instant ca he de c tio stages. The first was a 
delay in arresting the Ap after the allesed transaction in 


illegal narcotics; the second was the delay in bringing him to trial. 


This Court has recognized 
similar to the one at bar may seriously impinee upon the due process 


cuarantees of the Fifth Amendment of the Constitution. These 


considerations are founded on the sane a speedy trial is 
required by the Sixth Amencment. That is, unreasonable delay becomes 
oppressive and prejudicial becuase it creates difficulties for the 
accused in properly preparing and presenting a cef Waen the 
that ability through the inaction,or the purposeful 
e sovernrent, due process of the law has seriously 


and the purpose of the Si Amendrent has become 


ing was applied in overturning the conviction of the 
dant in Ross v. United States, 121 U.S. App. D.C. 233, 349 

210 (1955). (See also: ilickens v. United States, 16 U.S. App. 0.C. 

340, 323 F.2d 202, S10 (1963) and !ilson v. United States, 112 

App. D.C. 318, 335 F.2d $02 (1964)). In Ross there was a delay of 
seven months seareen % tine of the alleged occurrence and the arrest. 
The covernment sought to ex n this delay by the fact that the 
arresting officer was an uncercover acent. The Court recognized 


in narcotics cases the undercover agents vould work for a period of 


time incocnito. Following their assignment they would "surface" when 
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filing or swearing out complaints or warrants for the arrest of the 
individuals whom they had had transactions in narcotics with. In 
Ross the Court found the delay of seven months to be purposeful (a 
not logically alloted to the alleged purpose for the delay. 


It is significant that while in 2% 


the police officer mace no formal 


SS 

report until seven months after the transaction; in this ‘case the 

special agents filed reports on tne same day of the trangaction. There 

was no explanation for the one month delay in swearing 2 warrant for 

the Appellant's arrest. Thus the only basis which this court consi derea 

as going tozard explaining the delay in Ross: 7.¢., need to remain undcer- 

cover, was entirely absent here. Such unexplained delay, can only be 

characterized as purposeful. The reasoning in Ress was Followed in 

vioody v. United States, 125 U.S. App. D.C. 192, 370 F.2d 214 cases), ! 

in which the conviction was reversed following a four ront th delay in 

the arrest of the defendant in that case. There the Court found that 

a delay of four months prejudicial when judged in the circunstances of 

the case. i 

Certainly, there is a recognizable interest in andercover narcotics 

investications. However, as Chief Judge Sazelon in “oody mace jt clear, 
Isore other cases folla: aus Ross and Noocy de lected by this ceurt: 

Hood v. United Sta tes, 125 U.S. App. 0.C. 16, 305 F.2d 549 (196€); 
Forris son Vv. United States, 124 U.S. App. D.C, 330, 355 F.2 521 (1966); 


Rbocy V. united Si states, 121 U.S. App. D.C. 337, 350 F.2d 467 (1965); 
Tivey. v. United Sintes, 123 U.S. App. ons 32, 356 F.2d (785 (195); 
a Oa , t han ces 124 2. c 
Unt pS ot "Sy te Op. ty ve j2d ~ 
. United State 2S. App. D.C 120, 3 351 F.2d S17 ae 
anc Teer V. United Sos. “722 U.S. App. D.C a ST/m F.2d 
oe ieee ae bre, 


1F 
=n 
351 
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t to strike a proper balance the Court in Ross looked at two 


One, the prejudice to the defendant sterming from the 
method investigation and tro, the roasonab leness of the nolice 
conduct. ‘This inquiry of consequence rust be famed primarily in 
terns of the ability of the accused to prepare and present 


an adequate defense at trial and avoid the, “ultiniate prejudice . . 


the risk cf erroneous conviction attriputable to the process 
co 


led to the verdict of guilty." Woody v. United States, 
3 ood Ve wis CaUeS 


17 at 21¢ 
4 Ge Givje 


The potential unreliability of the verdict alluded 
Woody and in 'nited States v. Curry, (284 F.Supp. 456, 407 | $68)) 
derives fron tne f hat with excessive delay any accused person 
2 difficult time preparing an acequate defense. This 
is especially true in undercover narcotics cases and cven more So 
so is alibi. That is, the defendant would be 
convicted more on the fact of nis inability to mount a cefense 
than on the strength of the government's case. This is assuming 
of course, that the governrent could mount a prima facie case 


against the accused. 


+ 


The Essential Prejudice of Celay Prevented 


Appellant from Presenting 


Defense at Trial. 


Certainly all the elenents for prejudice are present in the inst 


case. If it were not for preservation of certain evidence in of 
by 
government records occasioned/the unhappy, but ironically fortuitous, 


fact of the Appellant being assaulted and wounded by cunskot, the only 
witness that the Appellant could have callec in his defense vould have 
been Mr. Cunnineham, Apparently Mr. Cunningham wes not : very impressive 
witness - evidence the fact of Appellant's conviction. 

was the only witness which defense counsel called out of} a list of 


thirty-four (34) potential witnesses submitted to him by) Appellant 


(Tr.5). Mr. Bou (trial counsel) sent cach of those persons letters 


requesting that they contact him (Tr. 5). Out of this list only one 


witness could be found who could be of assistance 


Appellant's cefense/trial was that of alibi. In the face of law enforce- 


mont officers, with experience or training in giving testimony, 
| 
experienced trial counsel well know that it is important) to bring as 


inpressive @ line of sritnesses as possible, or as will be! allo:ed by 


the Court, before the jury. This is the only means to prove the alibi 


= fee 


ty 
US 


° 
S 


to any substantive extent (asid 


any extent which vy 

Court bela: heard Appellant's 
he Court rejecte 

i that to do so wa 


vel 


s 


ful" and "Opprossiv 


chronology of avents surrounding this matter/suffice 


strate the projudiciel delay invol 


govern inaction or purpos 


967 for the incident whi 


17 July 19 


> 


19 Haren 1267. On 18 July 1968 a 


for fr. Stuckey's 


it ot until thi 


incarcerated in California. (Tr. 


corpus ad prosccuancum vas not 


was directed to the Si 


from official records); 


Can only bo Characteri 


n 


eful delay. 


bench warrant 


a 


ould impress the jury. 


motion to dismiss for Tack of a 


+ 
ay 


is motion. It is respectfully 


erroneous, 


jay in frinciag 


1 Hanner “hich 


"Prynose= 


aa 


7Oc as 


will 
to denon- 


vod 
“CC 


here cenerated through the 


Anpellant was incicted on 
ch was alleced to have occurred on 

was ordered and issued 
The coverniient claims that 


Mr. Stuckey was 


1). 


ed until Sctobe 


A peition for writ of habeas 


Se Tin, tee IS ree 


County Jail. 


Although in argument on the Motion for Dismissal, the governrent 
claimed that there was no shoving of any intentional governrental 
conduct to deprive Mr. Stuckey of a speedy trial (Tr. 12); and that 
there was diligent effort on the part of the government to bring 


the Appellant back to the jurisdiction for trial (Tr. 17), the facts of 
case do not substantiate these representations. The government by 
its own admission stated that there was a delay of five tionths betyreen 


the time of filing of the first peition for writ of habeas corpus ad 


prosequandum and the tire of the cefencant's eventually being located 
sn California. (Tr. 18). Despite this lapse the governrent attensted 
to sho diligency by the fact that ctner petitions for the writ were 
issued, It is submitted that the issuance of the three such writs coes 
not show dilicence on the part of the covernment; if anything, the 
reverse is true. It is well known that the offices of the United 
States Attorney in the respective judicial districts have much more 


ec 


efficient means for locating ce in federal criminal 
matters. At any time curing the nine months or more fron the issuance 
of the bench warrant in question to the time of the defendant being 
returned to the District of Columbia the office of the United States 
Attorney could have as ce rtainec the Appellant's location in California 
with the ready assistance of any office of the United states Attorney 
in that state. In fact the location of the Appellant vas (or could 


have been) well known because he filed a pro se motion for dismissal 


before the District Court below, from California. (Tr, 10-11). 


Furthermore, there can be Tittle doubt that the offices of the United 


ttorney in that state would have cooperated to every cegree 


sossible to not only locate but to return the accused to tne jurisdiction 
in which he would stand trial on a feceral criminal charge. ad the 
obvious method of location Seer utilized, a sinale writ of habeas corpus 
mi would have been necessary. Instead, the government 
the Icast reliable and most laborious method by which to effect 
of the Appellant. Under the circumstances, such delay 
necessarily Tec to Appellant's inability to prepare an adequate alibi 
defense. Q Furthermore, given the prima facie case 
provided for in th utes uncer which Appellant was charged (21 
4 and 26 U.S.C. 84704(a); if this Court finds then, valid, the 


prejudice was compounded. 


CONCLUSION 
Se eae 


Sased upon the foregoing, anc in view of the serious intrusions upon 

the most fundamen tal Constitutional richts of Appellant, itis 

respectful ly submitted that the Juegizent of Conviction entered 
Appellant in the Pistrict Court for the District of 


Columbia Circuit in Criminal Case Ne. €72-S7 must be set aside. 


aye 


REQUEST FOR RELIEF 


It is respectfully suggested that the appropriate remedy in this 


matter is to vacate the conviction of the Appellant herein and to 
enter a Judgment of Acquittal. In the alternative it is suggested 
-that this Court remand the case to the District Court for new 


trial. 


Respectfully Submitted, 


Daniel Reiss, Jr. | 
Attorney for; | 

Robert L. Stuckey 

Appellant 
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